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FEDERAL COMMUNICATIONS COMMISSION ‘(‘“Q%ﬁrg"”?fm;
Washington, D.C. 20554
In the Matter of )
)
Federal-State Joint Board on Universal ) CC Docket No. 96-45
Service; Promoting Deployment and )
Subscribership in Unserved and )
Underserved Areas, Including Tribal )
and Insular Areas )
REPLY COMMENTS
OF THE
UNITED STATES TELECOM ASSOCIATION
The United States Telecom Association (USTA) hereby files its reply comments
to the comments addressing the issues regarding Commission adoption of a deadline for
resolving eligible telecommunications carrier (ETC) requests raised in the Twelfth Report
and Order, Memorandum Opinion and Order, and Further Notice of Proposed
Rulemaking (Further Notice) in the above-captioned proceeding.’
In its comments, USTA addressed the Commission’s proposal to impose
requirements or conditions on state determinations regarding ETC status. USTA
maintained that the Commission does not have jurisdiction to impose conditions on the
process by which states reach ETC determinations and, therefore, that it cannot adopt
. . . 3 t t - ) ;
such rules that it is proposing in the Further Notice No. of Copies rec'd. Qi_ ‘2[

List ABCDE

' FCC 00-208, released June 30, 2000. By Public Notice, DA 00-1783, 65 Fed. Reg. 49216,
August 11, 2000, the Commission extended the date for filing comments to September 1, 2000 and reply
comments to September 15, 2000.



In these reply comments, USTA opposes the comments of the Competitive
Universal Service Coalition (Coalition) insofar as it advocates adoption of the
Commission’s proposal to impose a six month limitation on state proceedings to resolve
petitions for ETC designation. USTA also opposes the Coalition’s own proposal that the
Commission establish a presumption that an application for ETC status is granted by a
state if it has not adopted a final order within six months. Finally, USTA opposes the
Coalition’s attempt to add criteria for states to follow in acting on ETC applications for
areas served by rural telephone companies.

The two new proposals advanced by the Coalition in its comments are
procedurally flawed and must be dismissed. Neither the proposal to establish a grantable
presumption nor to adopt additional criteria for ruling on ETC applications in areas
served by rural telephone carriers has been presented to the Commission before the
comments were filed. Those proposals are beyond the scope of the specific policies
advanced by the Commission in the Further Notice and constitute new requests for
rulemaking. They are subject to the full notice and comment provisions contained in
Subpart C of Part 1 of the Commission’s rules,”> as well as the requirements of the
Administrative Procedures Act.® Therefore, for these significant procedural deficiencies,
the Commission should dismiss the Coalition’s two proposals.

The Coalition’s advocacy of Commission imposition of criteria on state
commission consideration of requests for ETC status is based on flawed analysis of the

Commission’s jurisdiction over state determinations of ETC status. The reasons set forth

47 C.FR. Part 1, Subpart C.

*5U.S.C. §§ 551 et seq.




in USTA’s comments why the Commission is without jurisdiction to dictate a six month
timeframe for acting on an ETC application to the states apply equally to the Coalition’s
proposal to impose a presumption that an ETC application is granted by the states and to
require the states to follow specific criteria for applications served by rural telephone
carriers. In addition, USTA notes that the Coalition seeks to justify its support for
Commission intervention in the state ETC process partially on the reasoning employed by
the Commission in its recent Declaratory Ruling in Federal-State Joint Board on
Universal Service; Western Wireless Corporation Petition for Preemption of an Order of
the South Dakota Public Utilities Commission, CC Docket No. 96-45 (Declaratory
Ruling).* That decision is now the subject of two petitions for reconsideration, one filed
by the South Dakota Independent Telephone Coalition and the other by Project
Telephone Company and Range Telephone Cooperative,” that challenge many aspects of
the Commission’s Declaratory Ruling. Since the issue of the Commission’s jurisdiction
over the states’ ETC determinations is at the center of controversy and remains
unresolved, the Coalition’s and the Commission’s proposals should not be enacted until
this basic jurisdictional issue is ultimately resolved.
Conclusion

USTA opposes the Coalition’s proposals for the Commission to impose a
presumption that state commissions grant ETC applications that have not been acted upon
within six months and to impose specific criteria on state determinations of ETC

applications for areas served by rural telephone carriers. Furthermore, USTA continues

“ FCC 00-248, released August 10, 2000

> Both petitions were filed on September 11, 2000.




to oppose any attempt for the Commission to adopt rules that would impose a time limit

during which states must resolve requests for designation as an ETC.

Respectfully submitted,

UNITED STATES TELECOM ASSOCIATION

By

Lawrence E. Sarjeant
Linda L. Kent

Keith Townsend
John W. Hunter

Julie E. Rones

1401 H Street, N.'W.
Suite 600

Washington, D.C. 20005
(202) 326-7375

September 15, 2000
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